
Page 1 of 11 

 

 

Sessions Case No. 297 of 2016 Page 1 

 

 

 

 

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 

 
SESSIONS CASE NO.         :-     297 of 2016 

(Under Section 366 of the IPC, 
arising out of G.R. Case No.  2370 
of 2015) 
 

Present      :- Sri Ashok Kumar Borah, AJS 
Sessions Judge, Sonitpur 
Tezpur 
 

Prosecutor  :- State of Assam 

         -vs- 
Accused 
 

:- 1. Md. Saidul Islam 
Son of Abul Hussain, 
Resident of Bogalipara  
Police Station – Lahorighat 
Dist:- Morigaon, Assam.  
 

Date of framing Charge :- 07-11-2016 
 

Date of Recording Evidence :- 21-11-2016, 08-03-2017 
And 10-03-2017 
   

Date of examination of accused u/s 
313 Cr.P.C 

:- 10-03-2017 
  
  
 

Date of Argument :- 10-03-2017  
  
 

Date of Judgment :- 10-03-2017 
  
 

Counsel for the Prosecution :- Mr. Hari Prasad Sedai 
Public prosecutor 
Sonitpur. 
 

Counsel for Accused :- Mr. B. Borthakur , Advocate.  
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JUDGMENT 

1.  In this case accused Md. Saidul Islam is put for trial for allegation of 

charge u/s 366 of the IPC.  

2.  The prosecution case according to the FIR in brief is that on or about 6 

p.m, in the evening, on 06-09-2015 the informant’s 17 years old minor sister 

Miss “X” was kidnapped by accused Saidul Islam. So, the informant vigorously 

searched her. The FIR was filed by informant Hamidur Rahman before Incharge 

of Borghat Police Out Post on 07-09-2016.    

3.  On receipt the ejahar, the I/C of Borghat Police Out Post after giving the 

GD Entry No. 125 dated 07-09-2015  entrusted SI U. Sarma to investigate the 

case and sent the same to Tezpur Police station. On receipt the ejahar, the O/C 

Tezpur PS, registered Tezpur P.S. Case No. 1183/15 u/s 366(A) of IPC by giving 

GD Entry No. 305 dated 07-09-15. After completion of usual investigation, the 

O/C Tezpur Police Station sent up the case for trial against the accused Md. 

Saidul Islam u/s 366(A) of the IPC.  

4. On being appeared the accused person before this Court, after 

commitment of the record, after hearing both parties, I framed charge u/s 366 of 

the IPC against the accused Md. Saidul Islam. Particulars of the charge were read 

over, explained to the accused to which he pleaded not guilty and claimed to be 

tried.  

5.   To substantiate the case prosecution examined 7 witnesses including the 

I.O. After completion of prosecution witnesses, the statement of the accused is 

recorded u/s 313 Cr.P.C. All the allegations made against the accused and the 

evidence appears against the accused are put before him for his explanation 

where he denied the allegation and declined to adduce defence evidence.     

 

6.  I have also heard the argument put forward by the learned counsels of 

both sides.   
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7. The point for decision in this case is that - 

(1) “Whether on or about 6 p.m., of  06-09-2015, at 

Borghat under Tezpur Police station,  the accused 

induced/kidnapped “X”, with intent that said  “X”  may be 

compelled  or knowing that it is likely that she will be 

forced or seduced to illicit intercourse or compelled to 

marry with the accused  or any person and thereby 

committed an offence punishable under section 366   of 

the IPC?   

Reasons, Decisions and reason for decision. 

8. To arrive at the judicial decision, let me appreciate the evidence on 

record. 

9. PW 1 Dr. Bibha Noni Keot, stated that on 08-09-2015 he was posted as 

working as Sr. Medical & Health Officer in the Kanaklata Civil Hospital, Tezpur 

and on that day at about 3 p.m. in the labour room complex of KCH, she 

examined Miss Mehbooba Begum, 17 years, D/O Md. Sarafat Ali of village 

Borghat Jharani, PS  Tezpur, in reference to Tezpur PS case No. 1183/15 u/s 366 

A of the IPC, on being escorted and identified by Woman HG Lily Das of Tezpur 

PS, in presence of GNM Jyotiprabha Bora, vide Hospital Registration Emergency 

OPD No.22329 dated 08-09-2015.       

Consent for examination taken from father of victim Md. Sarafat Ali. 

Menstrual history – LMP  - 07-09-2015.  History of Sexual Exposure-  No. 

Identification mark – no prominent identification mark seen. 

 Height – 139 cm., Weight – 30 Kg, Teeth – 7/7, 8/8.    At the 

time of examination, the girl was well dressed, neat and tidy and normal gait. 

Secondary sexual characters developed. Vulva and vagina normal. Hymen tear in 

6 O’ clock position. Menstrual bleeding present. No injury marks seen in any 

parts of her body as well as on her private parts.   
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  Investigation advised and report-  

1. Vaginal smear for spermatozoa – no sperm seen. Done in KCH Lab. 

Lab No. 99/15 dt. 08-09-2015. 

2. Urine for HCG – negative. Done at Done at Assam X-ray Clinic & 

Laboratory by Pathologist Dr. Dwipen Mahanta. Patient ID  26587 

dated 08-09-2015. 

3. USG of pelvis - Done at Assam X-ray Clinic & Laboratory by 

Radiologist Dr. P.K. Barman, Patient AXC - 66 dt. 08-09-2015. 

 
4. Uterus is anteverted and is normal in size, shape and outlines. 

Measures 6.8 x 3.7 x 3.2 cm in length, breadth and thickness. The 

myometrium is of normal echotexures without any detectable focal 

lesion. The endometrium is of normal thickness measuring 9 mm. No 

gestational sack or product of conception is seen in the uterine cavity.  

Ovaries : Both the ovaries are normal size, shape and echotexures. 

Right ovary measures – 17 x 16 x 14 mms. 

Left ovary measures – 20 x 17 x 15 mms. 

No evidence of any cystic or solid lesion is seen in the ovaries. No 

mass lesion is seen in the pelvis/parametrium.  

No abnormal fluid collection seen in the peritoneal cavity and in the 

POD. 

Impression: Normal pelvic organs and non gravid uterus.  

5. X-ray for age determination (hand, wrist joint, elbow joint and iliac 

crest) Done at Assam X-ray Clinic & Laboratory by Radiologist Dr. P.K. 

Barman.   

Report -  

Epiphysis of lower ends of the radius and ulna are complete. 

All Epiphysis of the bones around the left elbow joint have fused.    

Epiphysis of iliac crest has appeared and remains open.     
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Impression : Age of the person under investigation is above 18 years. 

OPINION: 

1.  Age of the person under investigation is above 18 years.  

2. No signs and symptoms of recent sexual intercourse seen at the 

time of examination.  

3. No injury marks seen in any part of her body as well as on her 

private parts.   

4.    The victim is not pregnant as per USG and Urine report.  

Enclosures: 

1. KCH Emergency OPD registration card.  

2. Vaginal smear report.  

3. Urine for HCG report. 

4. X-ray and USG pelvis reports. 

5. USG films and  

6. X-ray plates. 

Ext. 1 is the Medical Report and Ext. 1(1) is her signature. Ext. 2 is the advise 

slip and Ext. 2(1) is her signature. Ext. 3 is the Laboratory report of vaginal 

smear. Ext. 4 is the urine for HCG report, Ext. 5 is the X-ray and USG report and 

Ext. 5(1) is the signature of Dr. P.K. Barman which is known to her.  

10.    PW 2 Md. Hamidur Rahman, the complainant of this case stated that he 

knows the accused. Victim is his causin. At the relevant time, victim’s age is was 

about 17 years. On 06-09-2015 the victim went to tuition but she did not 

returned. At about 12 O’clock the victim informed them that she was taken by 

Saidul Islam. While police met them, police took them. The victim stated to him 

that accused forcefully took her by gagging her mouth. In the next day i.e. on 

07-09-2015 he filed the ejahar before the I/C of Borghat Police Out Post. Ext. 6 is 

the ejahar and Ext.6(1) is his signature. He narrated the whole story to the scribe 

who wrote the ejahar.  

 In cross-examination, he admitted that police did not record his 

statement. He also admitted that he has not written in the ejahar that his cousin 
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went to tuition but she did not return and thereafter he came to know that 

accused Saidul forcefully took his cousin. Then he informed police. Police caught 

them from the road side. He has not submitted the age certificate of his cousin.  

11.    PW 3 Md. Sarafat Ali, father of the victim stated that the incident took 

place in the month of September, 2015. His victim daughter went to tuition at 

the morning time but did not return. So, they vigorously searched her. Then, his 

nephew Hamidur Rahman has filed ejahar. At 12 O’clock in the night his 

daughter informed him that accused Saidul Islam took her to Daboka forcefully. 

She was taken by gagging her mouth after administering some medicine. Then 

his daughter again rang him. Actually the place was not Daboka but accused 

wants to take her to Lahorighat. Accordingly, they intercepted them in the road 

and informed police. Police arrested the accused and the victim. According to 

him, there is no love affair of his daughter with the accused.  

 In cross-examination he denied that he did not state to police that victim 

girl did not return home so they vigorously searched her. At night at about 12 

O’clock her daughter telephoned him that accused Saidul forcefully taken her 

towards Dabaka. She was forcefully administered some medicine. Thereafter she 

again rang to him that the place was not actually Daboke but accused wants to 

take her towards Lahorighat. They reached there and intercepted the vehicle 

where his daughter and accused was travelling and they have been handed over 

to police.  

12.    PW 4 Miss “X’, the victim, stated that she did not know the accused. She 

even stated that she has never seen the accused. Subsequently, she stated that 

accused on 06-09-2015 at about 6 a.m. while she went to tuition. At the time of 

returning, accused hold her, covered her eyes with clothes, forcefully 

administered something and took her to Nagaon in a Tempo. Accused took her 

to one of the house. At about 12 O’clock she informed the matter over phone to 

her father. Therefore, in the next day her brother, her father and villagers 

recovered her from Goroimari Centre and then they informed police. Police 

caught her and the accused. Thereafter, she was examined by doctor and also 
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examined through the learned Magistrate. Ext. 7 is her statement u/s 164 Cr.P.C 

and ext. 7(1) and 7(2) are her signatures.  

 In cross-examination she admitted that the person who standing in the 

dock has seen by her for the first time.  

13.     PW 5 Md. Samser Ali stated before the court that the victim is his niece. 

The incident took place on 06-09-2015. In the morning time his niece was went 

to tuition. While she did not return, his brother, the father of the victim, informed 

him that his daughter went to tuition but did not return. Then they searched her 

vigorously. In the morning time, he was informed by victim over telephone that 

she was taken to Lanka. Thereafter, she again rang to her father that she has 

been taken forcefully to Moirabari where they intercepted a vehicle where his 

niece and accused were travelling. Then, they informed the matter to police and 

police arrested them.  

14.          PW 6 Majibur Rahman, stated that the victim is his cousin. The incident 

took place on 06-09-2015. At the relevant time his niece’s age was 17 years. 

While he arrived at home at evening he came to know that the victim was 

missing. They searched her. At about 12O’clock at night they have been informed 

by victim that one boy took her to Daboka and Lanka and kept her there. In the 

next morning, said boy wants to take her to Moirabari. Then they informed 

police. With the help of local public at Goroimari they rescued the victim and the 

accused. He was informed by the victim that accused taken her by fastening her 

mouth.   

15.     PW 7 SI Upen Sarmah, the Investigating Officer stated that on 07-09-

2015 he was posted as SI of police at Borghat Police Out Post and on that day  

on receipt of an ejahar from complainant Hamidur Rahman by giving GD entry 

No 125 dated 07-09-2015 at 4.30 p.m. the I/C of Borghat Police Out Post 

entrusted him to investigate the case. During investigation, he visited the place 

of occurrence, recorded the statement of witnesses and also sent the victim for 

medical examination and also recorded the statement of the victim u/s 164 
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Cr.P.C. through Magistrate. After completion of investigation, he filed the 

chargesheet against the accused u/s 366(A) of the IPC.         

16. These much is the evidence of the prosecution case. Accused pleaded 

total denial while his statement was recorded u/s 313 Cr.P.C.  

17. Learned counsel for the accused submitted that according to the 

statements of prosecution witnesses including the victim, no ingredients of 

alleged offence is attracted. Firstly, according to the medical evidence, victim is 

above 18 years. Secondly, the prosecution story cannot be believable as a girl of 

18 years cannot be forcefully taken by any person for two days. It is not that 

accused has taken her during the said period at a gun point. It is also not that 

she was taken in a locked vehicle. In fact there is a clear evidence that initially 

she has been taken to Nagaon in a tempo and then to Daboka and Lanka and 

thereafter she was taken to Moirabari or Lahorighat. There is an ample 

opportunity to flee away from the clutches of the accused if she desired but she 

did not do so. On the other hand, the case is charged u/s 366 of the IPC but the 

ingredients of the alleged charge are not fulfilled. 

 I have heard the learned Public Prosecutor. 

18.  Since the case is charged u/s 366 of the IPC, the prosecution must prove 

that : 

  “(i)  kidnapping by the accused or abduction by him ; 
  

  (ii)  that the person so kidnapped or abducted is a woman;   
 
 (iii) that the accused then intended, or knew that it was likely,   
 

(a) That such woman might or would be compelled to 
marry a person against her will, or  

(b) That she might or would be forced or seduced to illicit 
intercourse.” 

 

19. The most important witness in an abduction case is generally the 

abducted woman herself.   
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 In the instant case as discussed above, it is the victim, who stated that 

while she returned from tuition accused took her suddenly by administering 

something and fastening her eyes in a Tempo towards Nagon and kept her at 

Nagaon. At about 12 O’clock at night she informed the matter to her father. In 

the next day, her father, brother and villagers rescued her and then informed the 

matter to police. According to her, initially she has been taken to Nagaon then to 

Dobaka and Lanka and thereafter she was taken to Lahorighat and Moirabari 

where her family members rescued her near Goroimari centre. The victim is a 

woman of about 18 years. According to her statement made before the 

Magistrate on 10-09-2015, her age was 17 years. According to the doctor, who 

examined her, stated that the victim’s age is above 18 years. There is no any 

evidence that she has been continuously at a gun point during the journey. 

There is no any evidence that she was taken in a confined vehicle. According to 

her, initially she has been taken to Nagaon in a Tempo and then to Dobaka and 

Lanka. Though she stated how she was taken by the accused but there is no 

evidence that she has been constantly under the threat at a gun point and 

confined in a locked vehicle. Being major, there is an ample opportunity to flee 

away from the clutches of the accused if she desires but she did not do so. It is 

implied that she has not been forcefully taken.  

20.      On the other hand, law is well settled that  by merely finding that the 

accused abducted the woman, the charge under section 366 of the IPC could not 

be held to have been proved. It is further necessary to find out that they 

abducted the woman for any of the purposes mentioned in section 366 and in 

the absence of such a finding, the charge must fail. 

21. As discussed above, from the evidence of the victim, it appears that she 

could not be able to prove that she has been taken by the accused forcefully. 

Again there is no any evidence that she would be compelled to marry the 

accused or any person against her will or there is no any evidence that she might 

or would be forced or seduced to illicit intercourse.   
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22. In view of the aforesaid reasons, the alleged charge is failed. Therefore, I 

am bound to hold that the prosecution has failed to prove the case against the 

accused Md. Saidul Islam beyond any reasonable doubt. As such, he is acquitted 

from the charge u/s 366 of the IPC and set him at liberty forthwith.   

23.  The liability of the bailor is hereby discharged.  

 Send back the GR Case record being No. 2370/15 to the learned 

committal court along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 10th day of 

March, 2017.  

 

             (A.K. Borah) 

   SESSIONS JUDGE,   

  SONITPUR: TEZPUR 

 Dictated and corrected by me 

 

 

 

(A.K. Borah) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR  
  
Dictation taken and transcribed by me: 
   
 
Smt. R. Hazarika, Steno   
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APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Dr. Bhibhanoni Keot, M.O 
 

 Prosecution Witness No.2 :- Md. Hamidur Rahman, complainant. 
 

 Prosecution Witness No.3 :- Md. Sarafat Ali 
 

 Prosecution Witness No.4 :- Victim 
 

 Prosecution Witness No.5 :- Md. Samser Ali 
 

 Prosecution Witness No.6 :- Md. Majibur Rahman 
 

 Prosecution Witness No.7 :- SI Upen Sarmah, I.O. 
 

Exhibits 

Exhibit 1 to 5 :  Medical report, advice slip, laboratory report,    
HCG report and X-ray report.  

Ex6 : ejahar 

Exhibit 7 : 164 Cr.P.C statement of the victim. 

Exhibit 8 :  sketch map 

Exhibit 9 :  Chargesheet.  

 

  
    (A.K. Borah) 

 SESSIONS JUDGE,   

        SONITPUR: TEZPUR 


